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RESPONSEOF UNITED SCIENCE INDUSTRIES, INC. TO ILLINOIS
ENVIRONMENTAL PROTECTION AGENCY’S MOTION FOR ADOPTION

OF EMERGENCY RULES

NOW COMES United ScienceIndustries,Inc. (“USI”) by its attorneys,Shaw

& Martin, P.C., and, in reply to the Illinois EnvironmentalProtectionAgency’s

(“Agency”) Motion for Adoptionof EmergencyRules,objectsand statesasfollows:

As a historical review,in January,2004, theAgencyfirst filed proposed

LeakingUndergroundStorageTank(“LUST”) Ruleswith the Pollution Control

Board(“Board”). The first hearingregardingtheLUST Ruleswasheldby the

BoardonMarch 15, 2004,with furtherhearingsscheduledfor May 25 and26, 2004

in light of numerousobjectionsto theproposedLUST Rulesby various

stakeholders,includingUSI.



On April 1, 2004, theBoardissueda decisionin “Illinois AyersOil Companyv

Illinois EnvironmentalProtectionAgency,PCB 03-214” in which the Boardfounda

“rate sheet”utilized by theAgencyin its determinationofreasonablenessof

remediationbudgetsandLUST FundReimbursementrequeststo be a rule not

properlypromulgatedundertheIllinois Administrative ProcedureAct, 5 ILCS

100/1-1et seq. (“APA”) TheAgencynowpositsthat without the useof a ratesheetit

hasno “standardmethodology”for determiningwhethercostssubmittedfor

approvalin budgetsandapplicationsfor paymentarereasonableand thatsuch

standardmethodologyexistsin the proposedemergencyrules.

Thereis no questionthat thedevelopmentof a processwhich effectively,

efficiently, expeditiouslyandfairly reviewsbudgetsandreimbursementrequests

(“submittals”) is necessary.However,theAgency’sproposedemergencyrulesmeet

noneof thesequalifications. In fact, theEnvironmentalProtectionAct, 415 ILCS

5/1 et seq. (“Act”) andtheits currentcorrespondingRulesrequirethe Agencyto

review submittalsbaseduponactualcosts,industry standards,documented

expenditures,scopeof work, andbudgetandprojectplanpresentationscertifiedby

licensedprofessionalengineersandgeologists.The Boardin Ayersrecognizedthe

significanceof the certificationsof professionalengineersandgeologistsasapposed

to the ratesheetutilized by theAgency, andfor soundreason. It is theprofessional

engineeror geologistwho typically visits a LUST site,who is familiar with the

scopeof work andcostsassociatedwith the scopeof work necessaryto remediatea

LUST siteand who certifiessuchpursuantto the requirementsof theAct andthe

correspondingrules.



USI, asamemberof therecentlyincorporatedNot for Profit professional

organizationknownas“PIPE”, desiresto cooperatewith theAgencyin an effort to

establisha methodologyfor theAgency’sreviewof costsassociatedwith the

remediationof leakingundergroundstoragetanksitesthroughoutIffinois. USI’s

goal is the establishmentof anexpeditiousandfair reimbursementprocessthat

recognizesthereasonablenessof the actualcostsassociatedwith remediationas

well asa deferenceaffordedthejudgmentinherentin theprofessionalengineer’sor

geologist’scertificationrequiredby theAct andcorrespondingRules. To that end,

USI objectsto theAgency’srequestfor emergencyrulemakinginthis mattersince

theproferred“emergency”is alonethe creationof theAgency, resultingdirectly

from its decisionto utilize a ratesheetto determinereimbursementfrom theLUST

Fundwithout complyingwith proceduresrequiredunderSections27 and28 of the

Act andSection5-45of theAPA.

Illinois caselawandBoardprecedent,knowledgeofwhich theAgencycannot

deny, requirespublic rulemakingpursuantto theAPA prior to the Agency’suseof

standardizedrates,formulas,dataandlormethodologyfor reimbursementof

remediationcostsrelatedto undergroundstoragetank sites.SeeSennPark

Nursing Centerv. Miller, 104Ill. 2d 169, 470 N.E. 2d 1029, 83 Ill. Dec. 609, (1984)

andCitizen’sfor a BetterEnvironmentv. Illinois Pollution ControlBoard, 152

Ill.App. 3d 105, 504 N.E.2d 166, 105 Ill.Dec. 297 (1st Dist. 1987). EvenafterAyers,

theAgencycontinuedusingtheratesheetuntil April 21, 2004whenit was

instructedby the Circuit Court of SangamonCountyto ceasesuchusein CauseNo.



2003-MR-32entitled “CW3M Company,Inc. v Illinois EnvironmentalProtection

Agency.” Sincethat time, theAgency hasre-evaluatednumerousreimbursement

claims andprovidedamendedreimbursementlettersto USI andvariousotherPIPE

members,essentiallyreinstatingtheentirety of the requestedreimbursement,all

without use of any rate sheet.

Thus, while the Agency has reviewed countless numbers of LUSTfund claims

for nearlyfifteen (15)years,theAgency now suddenlyseeksthe Board’simmediate

approvalof theuseof theratesheetvia its Motion for Adoptionof Emergency

Rules. Illinois law is clearthat theAgencycannotcreateits own circumstances,call

it an“emergency”,andthenrequestemergencyrulemakingof theBoardasa

situationthat “reasonablyconstitutesa threatto the public interest,safety,or

welfare.” See5 ILCS 100/5-45,Citizensfor a BetterEnvironment,andSennPark.

TheAgency’smereneedto adopttheemergencyRulesin orderto alleviateits

administrativeneedwhich, by itself doesnot threatenthepublic interest,safetyor

welfare,doesnotconstituteanemergencywarrantingthe immediate

implementationof therulesproposedby theAgency.

In additionto theproceduraldeficienciesoutlinedabove,asshouldbeevident

to the Boardfrom its first hearingin this matter,PIPEmembers,including USI,

takesignificant issuewith the “rate sheet”developedby the Agencyandnow

proposedin SubpartH. USI andotherinterestedpartiesshouldbe giventhe

opportunity,pursuantto therequirementsof theAPA, at thenextregularly

scheduledhearingon May 25 and26, to air their issuesandsubmittheir own

approachto the reasonablenessdeterminationtheAgencyis calleduponto provide



by theAct andits Rules. BecausetheAgency’sjustification for theemergency

rulemakingis purely administrative,no emergencyexistsascontemplatedby the

APA andtheAgency’sMotion shouldbedenied.

WHEREFORE,for the reasonsetforth herein,UnitedScienceIndustries,

Inc., respectfullyrequeststhe BoarddenytheAgency’sMotion for Adoption of

EmergencyRules.

Respectfullysubmitted,

/~:g~ ‘i~.
for

Inc.
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